
MEMORANDUM 

TO: Professor Clark, Supervising Attorney 

FROM: Stephen A. Montgomery 

DATE: February 21, 2006 

RE: Pedro Sanchez and Breaking the Curve 

QUESTI ONS PRESENTED 

1.  Under Title VII of the Civil Rights Act of 1964, can the employer assert the Ellerth/Faragher 
affirmative defense when the employee is Hispanic; when in July 2003, the employee was called 
a “spic”  on two different occasions; when in December 2003, the employee noticed two 
supervisors, Napoleon and Kip, drawing a sombrero and a moustache, as well as writing the 
words “Number One Wetback,”  on his salesman of the month picture; when the employee was 
upset over the incident; when in April 2004, after a trip to Mexico, the employee noticed a sign 
that read, “Go Back, Wetback, very truly yours, Napoleon and Kip”; when in May 2005, the 
employee found a noose hanging on his bike; when after seeing this noose, the employee was 
highly upset and confronted his supervisors; when the two supervisors physically threatened “ to 
kick his [the employee’s] ass”  when the employee confronted them about the noose; when the 
employee did not complain to the employer about the harassment; when the employee was not 
fired, demoted, or reduced wages; when in June 2005, the employee voluntarily quit for 
unknown reasons; and when the employee can sufficiently establish a hostile work environment 
claim? 
 
2. Under Title VII of the Civil Rights Act of 1964, does an employee obtain a more favorable 
result by filing a federal hostile work environment claim than if he filed a claim locally with the 
West Virginia Human Rights Commission under the West Virginia Human Rights Act when the 
employee saw two supervisors defacing his salesman of the month picture; when the employee 
found a sign from the supervisors stating, “Go home, wetback” ; when the employee found a 
noose hanging on his bike; when the employee confronted the supervisors, whom he thought 
were responsible for the noose, threatened to physically hurt the employee if the employee did 
not stop accosting them? 
 

BRI EF ANSWERS 

1. Yes. The employer will likely be able to assert the Ellerth/Faragher affirmative defense, 
because the employee cannot prove that he suffered from a tangible employment action that 
would preclude the employer from asserting the defense. The employee cannot demonstrate an 
originally recognized tangible employment action such as a firing, demotion, or reduction in pay. 
In addition, the employee will be unlikely to establish both of the requirements of a more 
recently recognized tangible employment action – constructive discharge and a precipitating 
official act. The facts do not support a constructive discharge complaint because the employee’s 
allegations do not reach the necessary level of intolerability established by the court. The 
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objective standard is that in the same circumstances, a reasonable person would be compelled to 
quit. The employee alleges only five incidents over a two-year period and he waited a month 
after the last incident to quit. Furthermore, the employee will have even greater difficulty 
showing the supervisors acted in their official capacity or used their authority to significantly 
alter his work environment. In all of the alleged incidents, the supervisors never used their 
authority to bring changes to the employee’s working conditions. Because the employee cannot 
establish that he suffered a tangible employment action, the employer can probably assert the 
Ellerth/Faragher affirmative defense. 
 
2. No. The employee will likely receive a more favorable result with the West Virginia Human 
Rights Commission. The West Virginia Human Rights Act establishes strict liability for 
supervisory harassment with no possibility of an affirmative defense. Comparatively, Title VII of 
the Civil Rights Act of 1964 also recognizes strict liability but provides the possibility of an 
affirmative defense if the employee did not suffer a tangible employment action such as a 
reduction in pay, getting fired, or being constructively discharge as the result of an official act. In 
this claim, the employee can likely prove that his supervisors participated in the discriminatory 
conduct towards him because they defaced the employee’s picture, left a discriminatory note 
hanging in the employee’s office, and physically threatened him. However, by filing a federal 
complaint under Title VII without a tangible employment action, the employer will be able to 
assert the affirmative defense which would not have been available had the employee filed the 
complaint in West Virginia. 
 
 

FACTS 

 Mr. Pedro Sanchez, a Hispanic, was employed by Breaking the Curve (Curve) in January 

2003 as a salesperson. In July 2003, Mr. Sanchez claims harassment began with an unidentified 

worker in the office calling him a “spic”  twice. In December 2003, Mr. Sanchez witnessed the 

office supervisors, Kip and Napoleon Dynamite, drawing a moustache and sombrero along with 

the words, “Number One Wetback”  on his salesman of the month picture. In April 2004, after a 

trip to Mexico to visit his family, he returned to find a sign on his door saying, “Go back, 

Wetback, very truly yours, Napoleon and Kip." Nearing the end of May 2005, Mr. Sanchez 

found a noose tied to his bicycle. When Mr. Sanchez challenged and accused the office 

supervisors of placing the noose on his bicycle, they threatened, “Back up Pedro. I am sure you 



 3 

are aware that Kip has been training for the ultimate fighting championships.1 Do not make him 

kick your ass.”  On June 17, 2005, Mr. Sanchez left the company.  

Curve states that it has a comprehensive policy prohibiting discrimination of any form. 

There is no known record of Mr. Sanchez filing any complaint against either supervisor or any 

other employee. 

The Equal Employment Opportunity Commission (EEOC), a federal administrative 

agency, recently notified Curve that Mr. Sanchez filed a hostile work environment complaint 

based on his allegations. 

BACKGROUND I NFORMATI ON 

I . Federal Anti-Discr imination in Employment 

 Part of the Civil Rights Act, known as Title VII, established the illegality of 

discrimination in employment based upon an individual’s race, color, religion, sex, or national 

origin. 42 U.S.C. 2000e-2(a)(1) (1964). More specifically, the Act prohibits “discrimination 

against any individual with respect to his compensation, terms, conditions, or privileges of 

employment.”  Id.  To administer the law, the Act created the EEOC. 42 U.S.C. 2000e-5. 

 

I I . EEOC Complaint Procedure 

A. Initial Charge 

 Any employee who thinks his employer violated his/her employment rights may file a 

complaint with the EEOC. 29 C.F.R. § 1601.6(a) (2002). The employee must file the charge in 

writing and sign it. 29 C.F.R. at § 1601.9. The charge must include names and addresses of the 

                                                
1 The Ultimate Fighting Championships is an organization created in 1993 as a mixed martial arts combat 
tournament. Originally, the tournament gained popularity for its extreme brutality. Now, the fights are more 
organized and controlled. Zuffa LLC, History of the Ultimate Fighting Championship, 
http://www.ufc.com/index.cfm?fa=LearnUFC.History (accessed February 19, 2005).  
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employee and employer, as well as detailed, concise statements of the facts, including dates, of 

the unlawful employment practices. Id. The employee must make the charge within 180 days of 

the last violation or within 300 days if the incident occurs within the jurisdiction of a state-run 

“Fair Employment Practice Agency”  (FEPA). 29 C.F.R. at § 1601.13(a)(1,4). In this case, Mr. 

Sanchez had 300 days to file because the EEOC classifies the WVHRC as a FEPA and it has 

subject matter jurisdiction. After an employee files a complaint, the EEOC will forward the 

charge to the respondent employer within ten days. 29 C.F.R. at § 1601.14. The employer is 

required to respond to the charges. Id. 

B. No impact on procedure from concurrent filing with the West Virginia 

Human Rights Commission (WVHRC) and the EEOC. 

Concurrent filings with the EEOC and the West Virginia Human Rights Commission 

(WVHRC) will not affect Mr. Sanchez’s claim against Curve. Mr. Sanchez filed his initial 

complaint with the EEOC. Under EEOC regulations, since West Virginia has a FEPA, the EEOC 

will forward the complaint to the WVHRC. 29 C.F.R at § 1601.13(a)(4)(i)(B). However, since 

Mr. Sanchez initially filed the complaint with the EEOC, the EEOC will retain handling the 

charge as required under the Federal regulations and West Virginia law. 29 C.F.R at § 

1601.13(b)(2)(iii)(c), W.Va. Code § 5-11-13 (1967). Thus, the concurrent filings required by law 

will not affect the complaint proceeding with the EEOC.  

C. EEOC Investigation and Possible Results 

Once the initial charge is established, the EEOC investigates the charge. 29 C.F.R. at § 

1601.15. The EEOC may hold hearings and compel the delivery of evidence and testimony 

through subpoenas. 29 C.F.R at § 1601.16. During the investigation phase, the EEOC may 

encourage the parties into a mediation process. 29 C.F.R at § 1601.20.  
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After the investigation is complete, the EEOC may issue a determination. The determination 

may be a dismissal of the claims, the filing of a suit on the employee’s behalf, or further attempts 

at conciliation. 29 C.F.R at § 1601.18-19, 21, 24, 27. Alternatively, the EEOC may issue a “ right 

to sue”  letter to the employee, which grants him the right to file suit in Federal court within 90 

days. 29 C.F.R at § 1601.28. 

Once the complaint enters Federal court, the employer may attempt to limit its liability by 

pursuing an affirmative defense against the allegations. 

DI SCUSSI ON 

I . Curve can likely raise the Eller th/Faragher defense because the office supervisors 
took no tangible employment action against Mr. Sanchez.  

 
 Assuming Pedro can establish a prima facie case of hostile work environment 

against his supervisors, Curve’s only possibility of avoiding vicarious liability is by asserting the 

Ellerth/Faragher affirmative defense for Title VII harassment claims. The Ellerth/Faragher 

affirmative defense consists of two conjunctive elements that the employer must prove: (1) that 

the employer exercised reasonable care to prevent a promptly correct any harassing behavior and 

(2) that the plaintiff employee unreasonably failed to take advantage of any preventative or 

corrective measures made available by the employer. Burlington Industries, Inc. v. Ellerth, 524 

U.S. 742, 765 (1998); Faragher v. City of Boca Raton 524 U.S. 775, 807 (1998). The policy 

behind the Ellerth/Faragher affirmative defense was to encourage employers to create anti-

harassment policies and effective grievance mechanisms. Ellerth, 524 U.S. at 764.  Following 

this policy argument, with these elements in place, the employee would be more likely to report 

offensive behavior before it became severe or pervasive and thus, result in less litigation. Id.  

 In order to assert the Ellerth/Faragher affirmative defense, an employer must show that 

the offending supervisors did not use their agency position with the company to further the 
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harassment by changing the employee’s working status through a tangible employment action. 

Id. at 762-763. A tangible employment action constitutes a significant change in employment 

status. Id. at 761; Faragher, 524 U.S. at 807. Most of the time, these actions inflict economic 

harm on the employee. Ellerth, 524 U.S. at 762. When a supervisor takes a tangible employment 

action against a subordinate, the company is implicated with knowledge and thus liability 

because the action is usually “documented in official company records, and may be subject to 

review by higher level supervisors.”  Id. When a supervisor takes such an action, the impact on 

the employee could not have happened if not for the supervisor’s position. Id. at 761-2. Curve 

must demonstrate that Napoleon and Kip Dynamite, the supervisors, did not utilize their position 

to take a tangible employment action against Mr. Sanchez in order to assert the Ellerth/Faragher 

affirmative defense. 

Although a tangible employment action typically takes the form of  “hiring, firing, failing 

to promote, reassignment with significantly different responsibilities, or a decision causing a 

significant change in benefits, ”  a constructive discharge may constitute a tangible employment 

action. Pa. St. Police v. Suders, 542 U.S. 124, 144-45 (2004). A constructive discharge occurs 

when an employee resigns due to harassing conduct. Id. at 148.  For years, the circuit courts split 

in recognizing a constructive discharge as a tangible employment action. Reed v. MBNA Mktg. 

Sys., Inc., 333 F.3d 27, 33 (1st Cir. 2003). The 3rd and 8th circuits recognized constructive 

discharge as a tangible employment action, while the 2nd and 6th circuit courts did not. Id. 

Suders resolved this split in the circuit courts, holding that a constructive discharge is a tangible 

employment action when (1) the employer constructively discharged the employee and (2) the 

employer precipitated the constructive discharge by an official act. 542 U.S. at 148.  

A. Mr. Sanchez will not likely be able to convince the cour t that Curve 
constructively discharged him because he will not be able to meet the high 
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standard of a reasonable person finding his situation intolerable. 
 

A constructive discharge occurs when an employer creates working conditions so 

intolerable that the employee has no other option except to resign. Id. at 142. In order to establish 

constructive discharge in a hostile work environment claim, an employee must meet an even 

higher burden than the “substantially severe and pervasive”  required for hostile work 

environment. Id. at 147. The employee must show that a reasonable person in the same 

circumstances would have felt compelled to quit. Id. The reasonable person standard of review is 

objective; it “cannot be triggered solely by the employee’s subjective beliefs, no matter how 

sincerely held.”  Suarez v. Pueblo Intl. Inc., 229 F. 3d 49, 54 (1st Cir. 2000).  

Although no single factor is dispositive in analyzing constructive discharge cases, several 

factors emerge from federal common law that impact the merit of constructive discharge claims. 

Several of these factors demonstrate that Mr. Sanchez’s resignation on June 17, 2005 does not 

establish a constructive discharge. The relevant factors include the sufficiency of the threat of 

violence, the possibility of other options available to the aggrieved employee besides quitting, 

the length of time between the final discriminatory incident and the resignation, and the 

interpretation of the reasonable person regarding the intolerability of the working environment.  

a. The cour t will not likely establish the physical threat of “h aving his ass 
kicked” as sufficient to establish the intolerable conditions of a 
constructive discharge. 

 
Threats of violence may create intolerable working conditions. Tutman v. WBBM-TV, 

Inc./CBS, Inc., 209 F.3d 1044, 1050 (7th Cir. 2000). However, not just any threat of violence is 

acceptable, only “a credible death threat that signals grave danger to the plaintiff’ s bodily 

integrity can constitute grounds for finding constructive discharge.”  Id. In Tutman, the harassing 
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supervisor told the plaintiff twice, “Get the fuck out of the office before I pop a cap2 in your ass.”  

Id. at 1046. The court held that the supervisor’s statement fell well short of the credible death 

threat standard. Id. at 1050. While Mr. Sanchez may try to distinguish his case from Tutman, 

asserting that the noose on his bicycle combined with the threat of violence is more serious, the 

court is unlikely to recognize the situation as a credible death threat because it does not meet the 

necessary element of signaling immediate grave danger. Taylor v. Western & S. Life Ins. Co., 

966 F.2d 1188, 1191 (7th Cir. 1992) (constructive discharge recognized when supervisor 

brandished a gun and held it to a plaintiff’ s head); Brooms v. Regal Tube Co., 881 F.2d 412, 417, 

423 (7th Cir. 1989) (constructive discharge recognized when a co-worker showed the plaintiff a 

racist pornographic photograph, told her that she was hired to perform the task depicted in the 

photograph, grabbed the plaintiff and threatened to kill her). Kip and Napoleon Dynamite never 

touched Mr. Sanchez. The plaintiff’ s interpretation of an incident as life threatening is not 

sufficient to establish constructive discharge. McGuire v. State, 2001 U.S. Dist LEXIS 12973 (D. 

Kan. 2001) (constructive discharge complaint dismissed because plaintiff’ s subjective perception 

of a drawing as a death threat is insufficient to create a factual question for the jury). 

b. The cour t will likely hold that Mr. Sanchez had other  possibilities 
available to him besides quitting his job.  

 
Employees, who are victims of harassment, often have other options available to them 

besides resigning. Ford v. Loco, 2005 WL 3579229, 4 (D. Colo. 2005); Perry v. Harris Chernin, 

Inc., 126 F.3d 1010, 1015 (7th Cir. 1997) (court held that unless the conditions are beyond 

common discrimination, the employee is expected to remain working while pursuing remedy and 

then dismissed the plaintiff’ s constructive discharge complaint because quitting was not the only 

option available to the plaintiff - she could have worked at nearby store). In Ford v. Loco, the 

                                                
2 This urban colloquialism, “pop a cap,” means to shoot with a gun. Tutman at 1046. 
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court held that the victim of age discrimination had several options available to him other than 

resigning. Id. The options included requesting a schedule change to avoid the harassing 

supervisor, seeking redress beyond the local general manager, or even contacting the EEOC 

before quitting. Id. at 4. Mr. Sanchez, analogous to the plaintiff in Ford, could have initiated a 

complaint of harassment, spoken to higher-level supervisors or requested a change of assignment 

or schedule. Instead, he chose to resign. Mr. Sanchez’s resignation runs counter to the 

expectation that an employee should seek a remedy prior to quitting. 

c. The cour t will not likely recognize Mr. Sanchez’s claim of constructive 
discharge because he waited too long after  the final incident to quit. 

 
With the standard of an intolerable working environment, courts have dismissed 

constructive discharge claims when the plaintiff waits until well after the final harassing incident 

to resign. It is counter intuitive for an employee compelled to quit by an intolerable situation to 

remain on the job for weeks or months. Montero v. Agco Corp., 192 F.3d 856, 861 (9th Cir. 

1999) (holding that employee was not constructively discharged because harassing behavior had 

stopped three to four months before employee resigned); Hardage v. CBS Broadcasting Inc., 427 

F.3d 1177, 1185 (9th Cir. 2005) (holding that employee was not constructively discharged 

because harassing behavior stopped five months earlier). In Mr. Sanchez’s case, the final 

incident occurred at the end of May 2005. Three to four weeks later, Mr. Sanchez resigned. Any 

explanation Mr. Sanchez puts forward to explain this delay, will undermine his claim that the 

work environment became so intolerable that he had no other option but to resign because it 

couldn’t have been intolerable if he continued working for weeks.  

d. The cour t will not likely recognize Mr. Sanchez’s conditions at Curve as 
sufficiently intolerable under the reasonable person analysis, because the 
harassment did not reach the high standard of being “ beyond”  that of a 
hostile work environment. 
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Evaluation of the overall situation of an aggrieved employee must occur to determine the 

affect the harassment had on the employee’s work environment. Luciano v. Coca-Cola 

Enterprises, 2004 U.S. Dist. LEXIS 17186 (D. Mass. 2004); Salter v. Washington Township 

Health Care Dist., 112 Fed. Appx. 557 (9th Cir. 2004) (holding that plaintiff established a 

racially hostile work environment claim including personal insults and incidents affecting her 

ability to complete her work. However, claims were not enough to merit a constructive discharge 

claim); Breeding v. Arthur J. Gallagher and Co., 164 F.3d 1151 (8th Cir. 1999) (explaining that 

losing a single promotion opportunity is not a sufficient reason to quit or to constitute 

constructive discharge). In Luciano, the employee alleged sexual harassment and a hostile work 

environment. Analogous to Pedro’s claims against Curve, the plaintiff in Luciano claimed an 

escalating negative work environment that led to her resignation from the company. Id. at 6. She 

listed specific incidents including a negative evaluation, slow processing of her complaints, the 

transfer of subordinates, undermining her authority, and the recision of her role as a presenter to 

senior management. Id. at 7-8. The court held that a jury could not reasonably find that the 

incidents reported created an inability to perform her job that led to resignation as the only 

plausible choice. Id. at 8. There is no evidence that the supervisors’  harassment affected Mr. 

Sanchez’s ability to perform his work. In fact, each incident alleged by Mr. Sanchez is 

significantly less related to his work performance than the incidents complained about by the 

plaintiff in Luciano. Id. at 7-8. In addition, Mr. Sanchez never spoke to anyone about his 

harassment or showed other signs of distress. See also Marrero v. Goya of P.R., Inc., 304 F.3d 7 

(1st Cir. 2002) (court recognized the employee’s constructive discharge claim because plaintiff 

made several complaints and suffered numerous mental breakdowns as a result of the 

harassment). 
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 Proving constructive discharge will be difficult for Mr. Sanchez because the physical 

threats he received do not meet the credible death threat standard, he did not exercise any other 

option before resigning his position, and he waited three to four weeks after the final incident to 

resign. In addition, Mr. Sanchez never complained about the harassing behavior, or showed signs 

of it affecting his work environment. 

B. Mr. Sanchez will not be able to establish that an official act forced him to 
resign because the precipitating act to his resignation was not within the 
official power of the offending supervisors and the company had no way of 
knowing the action had taken place. 
 

An official act must precipitate the constructive discharge for the court to recognize it as 

a tangible employment action that bars the employer from using the affirmative defense. Suders, 

542 U.S. at 148. Examples of an official act include a demotion or a reduction in pay. Id. The 

official act is an important element because the act provides the employer with knowledge that 

the supervisor wielded his managerial or controlling power to the employee’s disadvantage. Id. 

Vicarious liability only emerges from a supervisor using his authority to harm the employee. Id. 

To recognize an official act, the supervisor must commit the act in his capacity as an 

agent of the employer and evidence of the act should be accessible to the employer. Robinson v. 

Sappington, 351 F.3d 317, 335-336 (7th Cir. 2003); Reed, 333 F.3d at 33; see also Wade v. 

Miniyards Food Stores, 2005 U.S. Dist. LEXIS 4973, 23-24, 35-36 (N.D. Tex. 2005) (court held 

that the supervisor’s actions were outside the scope of his employment and that he did not use his 

authority change the employees’  working conditions); Collette v. Stein-Mart, Inc., 126 Fed. 

Appx. 678, 683 (6th Cir. 2005) (court held that absent any official action against the plaintiff, 

constructive discharge claim could not stand); Hardage, 427 F.3d at 1185 (holding that 

supervisor’s snide remarks prior to employee’s resignation are insufficient to be an official act). 

In Robinson, the plaintiff worked for a judge that sexually harassed her over a two-year period. 
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351 F.3d at 323. The offending judge tried to compel her not to tell by using verbal threats and 

angry outbursts to intimidate her. Id. When she finally complained to the Chief Judge, he offered 

her a transfer, but told her that the first six months would “be hell”  and that it would be best if 

she resigned. Id. at 324. In this case, the court held that both judges used their authority to 

compel the plaintiff to quit, thus recognizing their actions as an official act. Id. at 337. In 

addition, records of the transfers were available to the county. Id. In opposition to Robinson, 

Reed involved a supervisor that forced the plaintiff to perform oral sex on him at his house after 

babysitting his son and then threatened adverse job actions if she reported the incidents. 333 F.3d 

at 31. She left the job but later returned. Id. When the company placed her with the same 

supervisor again, she complained about the harassment from her initial employment. Id. The 

court held that the supervisor’s actions were not an official act because he only made unfulfilled 

threats and did not exercise company authority in any way. Id. 

The supervisors for Curve, just like their counterpart in Reed, acted unofficially when 

they threatened to “kick [Mr. Sanchez’s] ass.”  Neither Kip nor Napoleon Dynamite used the 

authority of the company in the threat. Additionally, since the threat remained unfulfilled, the 

situation is analogous to Reed, which the court recognized could not be an official act. 333 F.3d 

at 31. Furthermore, Mr. Sanchez’s employment position with the company did not change in any 

way. Curve could not have known about the threat from official documentation. The discussion 

of a tangible employment action in Ellerth, which refers to physical violence, proves to be very 

relevant to Mr. Sanchez’s case. 

A co-worker can break a co-worker’s arm as easily as a supervisor, and anyone who 
comes in regular contact with an employee can inflict psychological injuries by his or her 
offensive conduct…But one co-worker (absent some elaborate scheme) cannot dock 
another’s pay, nor can on e co-worker demote another. Tangible employment actions fall 
within the special province of the supervisor. The supervisor has been empowered by the 
company as a distinct class of agent to make economic decisions affecting other 
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employees under his or her control. Ellerth, 542 U.S. at 762. 
 

The discussion illustrates that any worker at Curve could have put the noose on Mr. Sanchez’s 

bicycle and physically threatened him to achieve the same result. Thus, the final incident 

involving the supervisors and Mr. Sanchez cannot be an official act, because the action lacks the 

required necessary authority.  

I I .  The More Favorable Environment – Federal or State Court? 

The West Virginia common law provides Mr. Sanchez a more favorable 
environment for his hostile work environment claim. 

 
 Since Mr. Sanchez’s supervisors committed the discriminatory acts against him, the 

courts view his hostile work environment claim differently than if fellow employees had 

discriminated against him. In West Virginia, when a supervisor engages in discrimination the 

employer is strictly liable for the harassment and does not get the benefit of an affirmative 

defense. Hanlon v. Chambers, 195 W. Va. 99, 108, 464 S.E. 2d 741, 750 (1995). The court 

concludes, “Where an agent or supervisor has caused, contributed to, or acquiesced to the 

harassment, then such conduct is attributed to the employer, and it can be fairly said that the 

employer is strictly liable for the damages that result.”  Id. In contrast, the federal courts 

recognize the strict liability of employers for the actions of discriminatory supervisors, but 

extend a possible defense to employers where there has not been a tangible employment action. 

The Supreme Court, in its decisions Burlington Industries, Inc. v. Ellerth and Faragher v. City of 

Boca Raton, established an affirmative defense to liability if the company could show the 

supervisor did not utilize his authority to significantly change the employee’s employment status. 

524 U.S. 742, 765 (1998); 524 U.S. 775, 807 (1998). Thus, the opportunity for an employer 

defense in federal court provides the employee with a lesser possibility of success in a hostile 

work environment claim than West Virginia courts’  strict liability. Mr. Sanchez would likely 



 14 

have had a greater chance of success had he initially pursued the case through the WVHRC. 

CONCL USI ON 

 Based upon the limited information available to the firm, Curve should be able to assert 

the Ellerth/Faragher defense in a complaint brought in federal court by Mr. Sanchez. Mr. 

Sanchez will have great difficulty overcoming the requirement of establishing that Curve 

committed a tangible employment action against him. Mr. Sanchez will struggle with 

establishing that his departure from the company was a constructive discharge because a 

reasonable person is unlikely to find his situation intolerable. As for the precipitating official act 

requirement, Mr. Sanchez will fail to establish the noose and threat incident as an official act 

because neither action utilized the supervisors’  position in the company and the threats remained 

unfulfilled.  

 At this time, we cannot speculate as to whether or not the use of the defense will result in 

successful litigation. For this determination, the firm will need to evaluate the sufficiency of 

Curve’s anti-discrimination policy and process, as well as resolve whether Mr. Sanchez spoke to 

anyone regarding the alleged harassment.  


