MEMORANDUM
TO: Professor Clark, Supavising Attorney
FROM: Stephen A. Montgomery
DATE: February 21, 2006

RE: Pedro Sanchez and Breaking the Curve

QUESTIONS PRESENTED

1. Unde Title VII of theCivil Rights Act of 1964 can the employer assert the Ellerth/Faraghe
affirmative defense when the employee is Hispanic; when in July 2003 the employee was called
a“spic” ontwo different occasions when in Decembe 2003,the employee naticed two
supeavisors, Napoleon and Kip, drawing a sombrero and a moudache, as well as writing the
words*Number One Wetback,” on his salesman of the month picture; when the employee was
upset over theinddent; when in April 2004 after atrip to Mexico, theemployee noticed asign
tha read, “ Go Back, Wetback, very truly yours, Napoleon and Kip”; when in May 2005,the
employee founda noo® hanging on his bike; when after seeing this noos, the employee was
highly upst and confronted his supavisors, when the two supeavisors physcally threatened “to
kick his[theemployee's] ass’ when the employee confronted them aboutthe noos; when the
employee did not complain to the employer aboutthe harassment; when the employee was not
fired, demoted, or reduced wages; when in June2005, the employee voluntarily quit for
unknown reasons and when the employee can sufficiently establish ahogile work environment
clam?

2. Unde Title VII of the Civil Rights Act of 1964 does an employee obtain a more favorable
result by filing afederal hodile work environment claim than if hefiled aclam localy with the
West Virginia Human Rights Commission unde theWest Virginia Human Rights Act when the
employee saw two supavisors defacing his salesman of the month picture; when theemployee
founda signfromthe supavisors stating, “ Go home, wetback”; when the employee founda
noo% hanging on his bike; when the employee confronted the supervisors, whom hethought
were responsble for thenoos, threatened to physcally hurt theemployee if the employee did
not stop accoging them?

BRIEF ANSWERS

1. Yes. Theemployer will likely be able to assert the Ellerth/Faraghe affirmative defense,
because the employee cannotprovetha hesuffered from a tangible employment action tha
would precludethe employe from asserting thedefense. The employee cannot demondrate an
origindly recognized tangible employment action such as afiring, demotion, or redudionin pay.
In addition, the employee will beunlikely to establish both of the requirements of amore
recently recognized tangible employment action — congructive discharge and a precipitating
official act. Thefacts do not suppot acongructive discharge complaint because the employee's
allegaionsdo not reach the necessary level of intolerability established by the court. The



objective standad is tha in the same circumstances, areasonale person would becompdled to
quit. Theemployee alleges only five inddents over atwo-year period and he waited a month
after thelast inddent to quit. Furthemore, the employee will have even greater difficulty
showing the supevisors acted in thar official capacity or used ther authority to significantly
alter hiswork environment. In al of thealleged incidents, the supevisors never used ther
authorty to bring changes to the employee’ s working conditions. Because the employee cannot
establish that he suffered atangible employment action, the employer can probably assert the
Ellerth/Faraghe affirmative defense.

2. No. Theemployee will likely receive a more favorable result with the West Virginia Human
Rights Commission. TheWest VirginiaHuman Rights Act establishes strict liability for
supeavisory harassment with no possibility of an affirmative defense. Comparatively, Title VII of
the Civil Rights Act of 1964also recognizes strict liability but provides the possibility of an
affirmative déense if theemployee did not suffer a tangible employment actionsuch asa
redudionin pay, getting fired, or bang condructively discharge as theresult of an officia act. In
this claim, theemployee can likely provethat his supavisors paticipaed in the discriminaory
condud towards him because they defaced the employee’ s picture, left adiscriminaory note
hanging in theemployee' s office, and physcally threatened him. However, by filing afederal
complaint unde Title V11 withoutatangible employment action, the employer will beable to
assert the affirmative defense which would not have been available had the employee filed the
complaintin West Virginia
FACTS

Mr. Pedro Sanchez, a Hispanic, was employed by Breaking the Curve (Curve) in Januay
2003as asdespeason. In July 2003 Mr. Sanchez claims harassment began with an unidentified
worker in theoffice calling him a*“spic” twice. In December 2003,Mr. Sanchez witnessed the
office supavisors, Kip and Napoleon Dynamite, drawing a moudache and sombrero alongwith
thewords, “Number One Wetback” on his salesman of the month picture. In April 2004, after a
trip to Mexico to visit his family, hereturned to find asign on his doorsaying, “ Go back,
Wetback, very truly yours, Napoleon and Kip." Nearing theend of May 2005 Mr. Sanchez
foundanoo< tied to his bicycle. When Mr. Sanchez chdlengad and accused the office

supeavisors of placing thenoos onhis bicycle, they threatened, “Back up Pedro. | am sure you



are aware tha Kip has been training for the ultimate fighting championships® Do not make him
kick your ass.” On Junel7, 2005 Mr. Sanchez left the company.

Curve states that it has a comprehengve policy prohibiting discrimination of any form.
Thereis noknown record of Mr. Sanchez filing any complaint againg either supavisor or any
other employee.

The Equd Employment Opportunity Commission (EEOC), afederal administrative
agency, recently notified Curve tha Mr. Sanchez filed a hodile work environment complaint
based on his allegaions

BACKGROUND INFORMATION

|. Federal Anti-Discrimination in Employment

Part of the Civil Rights Act, known as Title VI, established theillegdity of
discrimination in employment based uponan individud’ s race, color, religion, sex, or nationd
origin. 42 U.S.C. 2000e2(a)(1) (1964) More specifically, the Act prohibits “ discrimination
agang any individud with respect to his compensation, terms, conditions or privileges of

employment.” 1d. To administer thelaw, the Act created the EEOC. 42 U.S.C. 2000e5.

II. EEOC Complaint Procedure

A. Initial Charge

Any employee who thinks his employer violated higher employment rights may file a
complaint with the EEOC. 29 C.F.R. § 16016(a) (2002) Theemployee must file thechargein

writingand signit. 29 C.F.R. at 8 16019. The chage mug indudenames and addresses of the

! The Ultimate Fighting Championshipsis an organization created in 1993 as a mixed martial arts combat
tournament. Originally, the tournament gained popularity for its extreme brutality. Now, the fights are more
organized and controlled. ZuffaL L C, History of the Ultimate Fighting Championship,
http://www.ufc.com/index.cfm?fa=L earnUFC.History (accessed February 19, 2005).




employee and employer, aswell as detailed, condse statements of thefacts, induding dates, of
the unlawful employment practices. Id. The employee mug make the chargewithin 180days of
thelast violation or within 300days if theinddent occurs within thejurisdiction of a state-run
“Fair Employment Practice Agency” (FEPA). 29C.F.R. at § 160113(8)(1,4). In this case, Mr.
Sanchez had 300 daysto file because the EEOC classifiesthe WVHRC as a FEPA and it has
subject matter jurisdiction. After an employee files a complaint, the EEOC will forward the
chargeto therespondent employer within ten days. 29 C.F.R. at § 160114. Theemployer is
required to respondto the charges. 1d.

B. No impact on procedure from concurrent filing with the West Virginia

Human Rights Commission (WVHRC) and the EEOC.

Conaurrent filingswith the EEOC and the West Virginia Human Rights Commission
(WVHRC) will not affect Mr. Sanchez's claim againg Curve. Mr. Sanchez filed hisinitial
complaint with the EEOC. Undea EEOC regulations, since West Virginiahas a FEPA, the EEOC
will forward the complaint to the WVHRC. 29 C.F.R at § 160113(@)(4)(i)(B). However, since
Mr. Sanchez initialy filed the complaint with the EEOC, the EEOC will retain handling the
charge asrequired unde the Federal regulationsand West Virginialaw. 29C.F.R at §
160113()(2)(iii)(c), W.Va. Code8 5-11-13(1967). Thus theconaurrent filingsrequired by law
will not affect the complaint proceeding with the EEOC.

C. EEOC Investigation and Possible Results

Oncetheinitial chargeis established, the EEOC investigaesthechage 29C.F.R. a §
160115. The EEOC may hold hearingsand compd the ddivery of evidence and testimony
throughsubpoaas. 29 C.F.R a § 160116. Duringtheinvestigaion phase, the EEOC may

encouragethe partiesinto a mediation process. 29 C.F.R a § 160120.



After theinvestigaionis complete, the EEOC may issue a determination. The determinaion
may beadismissal of theclaims, thefiling of a suit ontheemployee’ s benhdf, or furthe attempts
at condliation.29 C.F.R at § 160118-19, 21,24, 27. Alternatively, the EEOC may issuea“right
to su€’ letter to the employee, which grants him the rightto file suit in Federal court within 90
days. 29C.F.R at § 160128

Once the complaint enters Federal court, the employer may attempt to limit its liability by
pursuing an affirmative defense agand theallegaions

DISCUSSION

Curvecan likely raise the Ellerth/Faragher defense because the office supervisors
took no tangible employment action against Mr. Sanchez.

Assuming Pedro can establish a primafacie case of hodile work environment
agang his supavisors, Curve s only possibility of avoiding vicariousliability is by asserting the
Ellerth/Faraghe affirmative defense for Title VII harassment claims. The Ellerth/Faraghe
affirmative defense congsts of two conjundive elements tha the employer mug prove (1) tha
theemployer exercised reasonable care to prevent a promptly correct any harassing behavior and
(2) tha the plaintiff employee unreasonably failed to take advantage of any preventative or
corrective measures made available by the employer. Burlington Indudries, Inc. v. Ellerth, 524
U.S. 742,765(1998; Faraghe v. City of Boca Raton 524 U.S. 775,807 (1998) Thepolicy
behind the Ellerth/Faraghe affirmative defense was to encourage employers to create anti-
harassment policies and effective grievance mechanisms. Ellerth, 524U.S. at 764 Following
this policy argument, with these elements in place, the employee would be more likely to report
offengve behavior before it became severe or pervasive and thus result in lesslitigaion. 1d.

In order to assert the Ellerth/Faraghe affirmative defense, an employer mus show tha

the offending supevisors did not use their agency postion with the company to further the



harassment by changing the employee’ s working statusthrougha tangible employment action.
Id. at 762-763 A tangible employment action conditutes a significant changein employment
status Id. at 761;Faraghe, 524 U.S. at 807. Mog of thetime, these actionsinflict econormic
harm ontheemployee. Ellerth, 524 U.S. at 762 When a supavisor takes a tangible employment
action agang asubordinae, thecompany isimplicated with knowledgeand thusliability
because theactionis usudly “doaumented in official company records and may be subject to
review by highe level supevisors.” Id. When a supervisor takes such an action, theimpact on
the employee could not have hgppened if notfor the supavisor' s postion. |ld. at 761-2. Curve
mug demondrate tha Napoleon and Kip Dynamite, the supavisors, did notutilize ther postion
to take atangible employment action agang Mr. Sanchez in order to assert the Ellerth/Faraghea
affirmative dfense.

Althougha tangible employment action typically takes theform of “hiring, firing, failing
to promote, reassignment with significantly different responsbilities, or adecision causng a
significant changein bendits, ” a congructive discharge may congitute a tangible employment
action. Pa. St Policev. Sudes, 542U.S. 124, 14445 (2004) A congructive discharge occurs
when an employee resignsdueto harassing condud. 1d. at 148. For years, thecircuit courts split
in recognizing a congdructive discharge as a tangible employment action. Reed v. MBNA Mkig.
Sys, Inc, 333F.3d 27, 33 (14 Cir. 2003. The 3rd and 8th circuits recognized congructive
discharge as a tangible employment action, while the 2nd and 6th circuit courts did not. Id.
Sudes resolved this split in the circuit courts, holding tha a condrudive dischargeis atangible
employment action when (1) theemploye congructively discharged the employee and (2) the
employer precipitated the condructive dischage by an officia act. 542U.S. at 148

A. Mr. Sanchez will not likely be able to convincethe court that Curve
constructively discharged him because he will not be able to meet the high



standard of a reasonable person finding his situation intoler able.

A condructive discharge occurs when an employer creates working conditionsso
intolerable tha the employee has no other option except to resign. Id. at 142 In order to establish
condrudtive dischargein a hogile work environment claim, an employee mug meet an even
highe burden than the“subdantially severe and pervasive’ required for hodile work
environment. 1d. at 147. Theemployee mug showtha areasonable personin the same
circumstances would have felt compdled to quit. 1d. Thereasonable person standad of review is
objective; it “cannotbetriggeaed solely by theemployee' s subjective bdiefs, no matter how
sincerely hdd.” Suaezv. Pueblo Intl. Inc., 229F. 3d 49,54 (1st Cir. 2000)

Althoughno single factor is dispostive in andyzing condrudtive discharge cases, severa
factors emerge from federal common law tha impact the merit of condructive discharge claims.
Several of these factors demondrate tha Mr. Sanchez' s resignaion on Junel7,2005does not
establish a congructive discharge Therelevant factors indudethe sufficiency of thethreat of
violence, the possibility of other optionsavailable to the aggrieved employee besides quitting,
thelength of time between thefind discriminatory inddent and theresignaion, and the
interpretation of thereasonable person regarding the intolerability of the working environment.

a. Thecourt will not likely establish the physical threat of “h aving his ass
kicked” assufficient to establish theintolerable conditions of a
constructive discharge

Threats of violence may create intolerable working conditions Tutman v. WBBM-TV,
Inc./CBS,Inc, 209F.3d 1044 1050(7th Cir. 2000. However, notjug any threat of violenceis
acceptable, only “a credible death threat tha signds grave dange to the plaintiff’ s bodly

integrity can conditute groundsfor findng congructive discharge” Id. In Tutman, the harassing



supavisor told the plaintiff twice, “Get thefudk out of the office before | popacap? in your ass.”
Id. at 1046.Thecourt hdd tha thesupavisor's statement fell well short of thecredible desth
threat standad. Id. at 105Q While Mr. Sanchez may try to distinguish his case from Tutman,
asserting tha the noos on his bicycle combined with thethreat of violence is more serious the
court isunlikely to recognize the situaion as a credible death threat because it does not meet the
necessary element of signding immediate grave dange'. Taylor v. Western & S.Lifelns Co.,
966F.2d 1188,1191(7th Cir. 1992 (condructive discharge recognized when supavisor
brandished agunand hdd it to a plaintiff’s head); Broonsv. Regal TubeCo., 881F.2d 412 417,
423(7th Cir. 1989)(condrucive discharge recogrnzed when a co-worker showed the plaintiff a
racist pomographic phoograph, told her tha shewas hired to peform thetask depicted in the
photograph, grabbed the plaintiff and threatened to kill her). Kip and Napoleon Dynamite never
toudhed Mr. Sanchez. Theplaintiff’ sinterpretation of an inddent as life threateningis not
sufficient to establish congructive discharge McGuire v. State, 2001U.S. Dist LEX1S12973(D.
Kan. 2001)(condructive discharge complaint dismissed because plaintiff’s subjective perception
of adrawing as a death threat isinaufficient to create afactud questionfor thejury).

b. Thecourt will likely hold that Mr. Sanchez had other possibilities
available to him besides quitting hisjab.

Employees, who are victims of harassment, often have other optionsavailable to them
besides resigning. Ford v. Loco, 2005WL 357923, 4 (D. Colo. 2005) Perry v. Harris Chernin,
Inc., 126 F.3d 101Q 1015(7th Cir. 1997)(court hdd tha unless the conditionsare beyond
common discriminaion, the employee is expected to remain working while pursuing remedy and
then dismissed the plaintiff’ s congdructive discharge complaint because quitting was notthe only

option available to the plaintiff - she could have worked at nearby store). In Ford v. Loco, the

2 This urban colloquidlism, “popacap,” meansto shootwith agun. Tutman at 1046.



court hdd that the victim of agediscrimination had several optionsavailable to him other than
resigning. Id. Theoptionsinduded requesting a schedule changeto avoid theharassing
supeavisor, seeking redress beyondtheloca genera manager, or even contactingthe EEOC
before quitting. 1d. at 4. Mr. Sanchez, andogousto the plaintiff in Ford, could have initiated a
complaint of harassment, spoken to highe-level supervisors or requested a changeof assignment
or schedule. Indead, hechos to resign. Mr. Sanchez’' sresignaion runscoungr to the
expectation tha an employee should seek aremedy prior to quitting.

c. Thecourt will not likely recognize Mr. Sanchez s claim of constructive
dischargebecause he waited toolong after thefinal incident to quit.

With the standad of an intolerable working environment, courts have dismissed
congrudive discharge claims when the plaintiff waits until well after thefind harassing inadent
toresign. It is coungr intuitive for an employee compdled to quit by an intolerable situaionto
remain on thejob for weeks or months Montero v. Agco Corp., 192F.3d 856,861 (9th Cir.
1999)(holding that employee was not condructively discharged because harassing behavior had
stoppel three to four months before employee resigned); Hardagev. CBSBroadadingInc, 427
F.3d 1177 1185(9th Cir. 2005)(holding that employee was not condructively discharged
because harassing behavior stoppel five monthsearlier). In Mr. Sanchez’ s case, thefind
inddent occurred at theend of May 2005 Three to four weeks later, Mr. Sanchez resignal. Any
explanaion Mr. Sanchez putsforward to explain this dday, will undeminehis claim tha the
work environment became so intolerable tha he had no other option butto resign because it
couldn’t have been intolerable if he continued working for weeks.

d. Thecourt will not likely recognize Mr. Sanchez s conditionsat Curve as
sufficiently intolerable under the reasonable person analysis, because the

harassment did not reach the high standard of being “beyond” that of a
hogile work environment.



Evaudion of theoverall situaion of an aggrieved employee mud occur to determinethe
affect the harassment had on the employee’ s work environment. Ludanov. Coca-Cola
Enterprises, 2004U.S. Dist. LEXIS 1718 (D. Mass. 2004) Sater v. Washington Townghip
Health Care Dist., 112Fed. Appx.557 (9th Cir. 2004) (holding tha plaintiff established a
racialy hogile work environment claim induding persond inaults and inddents affecting her
ability to complete her work. However, claims were not enoughto merit a condrucive discharge
clam); Breeding v. Arthur J. Gallaghe andCo., 164 F.3d 1151(8th Cir. 1999 (explaining tha
logng a single promotion oppotunity is nota sufficient reason to quit or to conditute
congdrudtive discharge). In Ludano, theemployee alleged sexud harassment and a hodile work
environment. Andogousto Pedro’s claims agang Curve, the plaintiff in Ludanoclaimed an
escalating negative work environment tha led to her resigndion from thecompany. Id. a 6. She
listed specific inddents induding a negative evauation, dow processing of her complaints, the
trander of subordinaes, undemining her authority, and therecision of her role as a presenter to
senior management. Id. at 7-8. The court hdd tha ajury could notreasonably find that the
inddents reported created an inability to perform her job that led to resignaion astheonly
plausble choice. I1d. a 8. Thereis noevidence tha the supeavisors harassment affected Mr.
Sanchez’ s ability to perform hiswork. In fact, each inddent alleged by Mr. Sanchez is
significantly lessrelated to his work performance than theinddents complained aboutby the
plaintiff in Ludana Id. a 7-8. In addition, Mr. Sanchez never spoketo anyoneabouthis
harassment or showed other signsof distress. See also Marrero v. Goya of P.R., Inc,, 304F.3d 7
(1st Cir. 2002)(court recognized the employee' s congructive discharge claim because plaintiff
made several complaints and suffered numerous mental breakdownsas a result of the

harassment).

10



Proving condructive dischargewill bedifficult for Mr. Sanchez because the physcal
threats herecelved do not meet thecredible death threat standard, hedid not exercise any other
option before resigning his postion, and hewaited three to four weeks after thefind inadent to
resign. In addition, Mr. Sanchez never complained aboutthe harassing behavior, or showed signs
of it affecting hiswork environment.

B. Mr. Sanchez will not be able to establish that an official act forced him to
resign because the precipitating act to hisresignation wasnot within the
official power of the offending supervisors and the company had no way of
knowing the action had taken place.

An official act mug precipitate the congructive dischargefor the court to recognize it as
atangible employment action tha bars the employer fromusng the affirmative defense. Sudes,
542U.S. at 148.Examples of an official act indudeademotion or aredudionin pay. Id. The
official act isan important element because the act provides the employer with knowedgethat
the supavisor wielded his manageria or controlling power to theemployee’ s disadvantage. 1d.
Vicariousliability only emerges from a supeavisor usng his authority to harm the employee. 1d.

To recognize an official act, thesupevisor mus commit theact in his capacity as an
agent of theemploye and evidence of the act should be accessible to theemployer. Robinson v.
Sappngton, 351F.3d 317,335-336(7th Cir. 2003); Reed, 333F.3d a 33; see also Wadev.
Miniyards Food Sores, 2005U.S. Dist. LEX1S 4973, 23-24, 35-36 (N.D. Tex. 2005 (cout hdd
tha the supevisor' s actionswere outsidethe scopeof his employment and tha hedid not use his
authornty changethe employees’ working condiions); Collette v. Sein-Mart, Inc., 126 Fed.
Appx.678,683(6th Cir. 2005)(court hdd that absent any official action agang the plaintiff,
congrudtive discharge claim could not stand); Hardage 427F.3d at 1185(holding tha

supeavisor s snideremarks prior to employee’ sresignaion are insufficient to be an officia act).

In Robinson, the plaintiff worked for ajudgetha sexudly harassed her over atwo-year period.
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351F.3dat 323 Theoffending judgetried to compd her nat to tell by usng verbd threats and
angry outburststo intimidate her. 1d. When shefinally complained to the Chief Judge heoffered
her atrander, buttold her tha thefirst six monthswould “behdl” and that it would be best if
sheresignad. Id. at 324 In this case, the court hdd tha both judges used ther authority to
compd theplantiff to quit, thusrecognizing ther actionsas an official act. Id. at 337.1n
addition, records of thetrangers were available to the county. 1d. In oppostion to Robinson,
Reed involved a supeavisor that forced the plaintiff to perform oral sex on him at his hous after
babysgtting his son and then threatened adverse job actionsif shereported theinddents. 333F.3d
at 31. Sheleft thejob butlater returned. 1d. When the company placed her with the same
supeavisor agan, she complained aboutthe harassment from her initial employment. 1d. The
court hdd that the supavisor s actionswere not an official act because he only made unfulfilled
threats and did not exercise company authority in any way. Id.

Thesupevisorsfor Curve, jud like ther counerpat in Reed, acted unofficially when
they threatened to “kick [Mr. Sanchez' §| ass.” Neither Kip nar Napoleon Dynamite used the
authority of thecompany in thethreat. Additiondly, since thethreat remained unfulfilled, the
stuaionis andogousto Reed, which the court recognized could not bean official act. 333F.3d
at 31. Furthemore, Mr. Sanchez' s employment position with the company did not changein any
way. Curve could nat have known aboutthethreat from official doaumentation. Thediscussion
of atangible employment actionin Ellerth, which refersto physcal violence, proves to bevery
relevant to Mr. Sanchez' s case.

A co-worker can break a co-worker’s arm as easily as a supevisor, and anyonewho

comesin regular contact with an employee can inflict psychological injuries by his or her

offengve condud...But oneco-worker (absent some elaborate scheme) cannotdod
anothe’s pay, nor can on e co-worker demote another. Tangible employment actionsfall

within the specia province of thesupeavisor. The supavisor has been empowered by the
company as adistinc class of agent to make econamic decisionsaffecting other
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employees unde his or he control. Ellerth, 542U.S. at 762.
Thediscussionillugrates tha any worker at Curve could have putthenoos on Mr. Sanchez's
bicycle and physcally threatened him to achieve the same result. Thus thefind inddent
involving the supevisors and Mr. Sanchez cannotbe an official act, because the action lacks the
required necessary authority.
II. The More Favorable Environment — Federal or State Court?

The West Virginia common law provides Mr. Sanchez a more favorable
environment for hishogile work environment claim.

Since Mr. Sanchez’ s supevisors committed the discriminaory acts agang him, the
courts view his hogile work environment claim differently than if fellow employees had
discriminaed againg him. In West Virginia, when a supevisor engages in discriminaion the
employer is strictly liable for the harassment and does not get the bendfit of an affirmative
defense. Hanlonv. Chanbers, 195W. Va 99, 108 464 S.E. 2d 741,750(1995) Thecourt
condudes, “Where an agent or supeavisor has caused, contributed to, or acquiesced to the
harassment, then such condud is attributed to theemployer, andit can befairly said tha the
employer is strictly liable for thedamages tha result.” 1d. In contrast, thefederal courts
recognize thestrict liability of employersfor the actionsof discriminatory supevisors, but
extend a possible defense to employers where there has not been atangible employment action.
The Supreme Coutt, in its decisionsBurlington Indudries, Inc. v. Ellerth and Faraghe v. City of
Boca Raton, established an affirmative defense to liability if the company could show the
supeavisor did not utilize his authority to significantly changethe employee’ s employment status
524U.S. 742 765(1998) 524 U.S. 775 807 (198B). Thus theoppotunity for an employer
ddensein federa court provides theemployee with alesser possibility of successin ahodile

work environment claim than West Virginia courts strict liability. Mr. Sanchez would likely
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have had a greater chance of success had heinitialy pursued the case throughthe WVHRC.

CONCLUSION

Based uponthelimited information available to the firm, Curve should be able to assert
the Ellerth/Faraghe defense in a complaint brought in federal court by Mr. Sanchez. Mr.
Sanchez will have great difficulty overcoming therequirement of establishing that Curve
committed a tangible employment action agang him. Mr. Sanchez will struggle with
establishing that his departure from the company was a congructive discharge because a
reasonable personisunlikely to find hissituaion intolerable. Asfor the precipitating official act
requirement, Mr. Sanchez will fail to establish thenoos and threat inddent as an official act
because nether action utilized the supavisors postionin thecompany and the threats remained
unfulfilled.

At this time, we cannotspeculate as to whether or not the use of thedefense will result in
successful litigation. For this determinaion, thefirm will need to evaluate the sufficiency of
Curve' s anti-discrimination policy and process, as well as resolve whether Mr. Sanchez spoketo

anyoneregarding thealleged harassment.
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